WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Wednesday, March 23, 2011
Location: Spokane, 500 N. Cedar 
___________________________________________________________

9:00 a.m.

1)
No.: 28657-6-III

Case Name: Francis Clark, et ux v. JRS Quality Cars, Inc., et al

County: Spokane
Case Summary: Clarks purchased a used Sebring automobile from JRS Quality Cars, Inc. (JRS).  They experienced problems with the car and went to JRS to purchase another vehicle.  Clarks signed a truck purchase contract providing a trade-in allowance for the Sebring with JRS paying off the Sebring loan balance.  Clarks were immediately informed, however, that JRS would not pay off Sebring loan balance.  Five days later, Clarks signed a second truck purchase contract, knowing it contained no provision that JRS would pay off the Sebring loan.  Clarks completed the purchase and took delivery.   Clarks sued JRS alleging breach of contract and Consumer Protection Act violations.  The court dismissed Clarks’ claims.  They moved for reconsideration and asserted application of the anti-bushing statute, RCW 46.70.180(4) and .310.  The court denied the motion.  Clarks appeal.     
Issues Presented: Whether (1) JRS violated the anti-bushing statute by failing to either sign the first truck purchase order or return the trade-in within four days of the agreement, and (2) the second truck purchase contract is invalid for lack of consideration and mutual intent.  
2) 
No.: 26283-9-III

Case Name: State of Washington v. Michael Joseph Rodriguez

County: Yakima

Case Summary: Michael Rodriguez appeals his convictions of first degree murder with a firearm enhancement, witness tampering and unlawful possession of a firearm, stemming from the gunshot killing of a rival gang member.  Citing security concerns the court held the trial in a jail courtroom over Rodriguez’s objection.  The court refused to sever the witness tampering charge.  The court allowed some civilian State’s witnesses to refer to Rodriguez by the moniker “Little Evil” as probative of gang affiliation, but restricted counsel and police officers from using the name.  The court allowed two witnesses to testify as experts on gang culture based upon personal experience.

Issues Presented:  Whether the court abused its discretion by (1) conducting the trial in a jail courtroom, (2) refusing to sever the witness tampering charge, (3) allowing witnesses to refer to Rodriguez by a gang moniker, and (4) allowing expert testimony regarding gang activity. 
3)
No.: 29068-9-III

Case Name: Chelan County v. Chelan County Deputy Sheriff's Assoc., et al

County: Chelan

Case Summary: Chelan County Sheriff Mike Harum discharged deputy Dale England after investigating a prank phone call.  England was a member of the Chelan County Deputy Sheriff’s Association, which has a collective bargaining agreement (CBA) covering commissioned deputies.  The Association filed a grievance against the County alleging England’s discharge violated the CBA.  Pending an arbitration hearing, mediation produced a signed handwritten memo of understanding that England would waive all civil claims against the County in exchange for, among other things, a determination that the reason for England’s discharge was not sustained. The County prepared a formal settlement agreement, which the Association refused to sign because Sheriff Harum made public radio comments that the Association deemed contrary to the agreement.  England stated on-air that the parties had agreed on how to settle his discharge grievance.  The County sought declaratory judgment to enforce the memo of understanding as a binding contract.  The Association contended the agreement was tentative and all disputes are grievance-related for an arbitrator to decide.  The court concluded no material factual issues existed and that as a matter of law the memo of understanding was not binding and enforceable.  The court denied the County’s summary judgment motion and dismissed its declaratory action.  The County appeals.             

Issues Presented: Whether the court erred by (1) denying the Association’s request to submit the parties’ settlement dispute to arbitration, (2) concluding as a matter of law that the memo of understanding was not a binding enforceable contract. 
4) 
No.: 29065-4-III

Case Name: State of Washington v. Timothy Craig Underwood

County: Spokane 

Case Summary: Timothy Underwood appeals from a sentence condition imposed for his conviction of second degree child molestation.  

Issue Presented: Whether a sentence condition prohibiting possession of “any materials—printed or visual—depicting adults and/or minors engaged in sexual contact and/or sexually explicit activities intended to sexually gratify themselves or the viewer” is unconstitutionally vague.
11:00 AM

5) 
No.: 29126-0-III

Case Name: Wilson & Son Ranch, LLC v. Phillip Hintz, et ux

County: Grant

Case Summary: In 2009, the superior court found that Phillip and Shannon Hintz hold (1) a prescriptive easement to use the southwesterly portion of a gravel road on the servient estate of Wilson & Son Ranch, LLC (Wilson) that Hintzes used openly since 1990 without landowner permission, and (2) an express easement running parallel to and just south of the gravel road.  The court also ruled that the law assumes “normal development” of the dominant estate and concluded that Hintz’s use of the property for hosting temporary outdoor events such as weddings was not outside the scope of the two easements.  Wilson appeals.   

Issues Presented: Whether (1) the express easement was relocated by mutual consent of the original landowners, thereby precluding any prescriptive easement on the gravel road, (2) Hintz satisfied the “adverse use” element necessary to acquire a prescriptive easement, and (3) Hintz’s outdoor events business is within the scope of the easement.     
6) 
No.: 27742-9-III


Case Name: State of Washington v. Jonathan David Lytle


County: Spokane

Case Summary: Jonathan Lytle was convicted of aggravated homicide by abuse for the death of his four-year-old daughter, Summer Phelps.  The court denied Lytle’s motion to close a pre-trial competency hearing.  On competing expert testimony found him competent to stand trial.  At trial, the court allowed the State to introduce Styrofoam cutouts to illustrate that Summer was much smaller than Lytle and his wife and therefore particularly vulnerable and incapable of resistance.  Lytle appeals.  

Issue Presented: Whether (1) the court abused its discretion by refusing to close the courtroom for the competency hearing; (2) the court erred by concluding Lytle was competent to stand trial; and (3) the court abused its discretion by admitting the Styrofoam cutouts for illustrative purposes.        

7) 
No.: 28627-4-III


Case Name: State of Washington v. Robert Daniel Webb

County: Kittitas


Case Summary: Robert Webb robbed a minimart with a toy gun in the presence of his nine-year-old daughter.  The store clerk first thought the gun was real and feared for his life, but later thought the gun might be plastic.  Evidence indicated Webb had been drinking before and after the robbery.  He was convicted of reckless endangerment and first degree robbery.  The jury found an aggravating factor that the robbery offense involved a destructive and foreseeable impact on a person other than the victim.  Webb appeals.  

Issues Presented:   Whether (1) there was insufficient evidence that Webb displayed what appeared to be a firearm during the robbery, (2) there was insufficient evidence to support the aggravating factor that the robbery involved a destructive and foreseeable impact on his daughter, (3) the aggravating factor violates due process vagueness prohibitions, and whether the court erred by (4) failing to give an instruction defining the aggravating factor, (5) refusing to give a voluntary intoxication instruction, and (6) instructing the jury that unanimity was required for a “no” answer to the aggravating factor special verdict form.      
8) 
Nos.: 27596-5-III; 28112-4-III, consolidated  

Case Name: Jeff Zink, et ux v. City of Mesa

County: Franklin


Case Summary: The City of Mesa violated the Public Records Act (PRA) by failing to timely comply with public records requests by Donna and Jeff Zink related to the termination of their building permit.  Zinks sued and were eventually awarded a judgment against Mesa for $246,000 in penalties, costs and attorney fees.  On appeal and cross-appeal, the parties agree that the trial court used the wrong legal standard to set the daily penalty under the PRA, citing Yousoufian v. Office of Ron Sims, 168 Wn.2d 444, 229 P.3d 735 (2010) (Yousoufian 2010).  

Issues Presented (Appeal):  Whether (1) remand is necessary for determination of the penalty, using the Yousoufian 2010 factors; (2) Mesa should be allowed to present supplemental evidence of mitigating factors; and whether the trial court erred in (3) calculating the number of penalty days for various violations, (4) using a starting point at the low end of the penalty range, (5) failing to require Mesa to specifically identify which exemption applied to which record, (6) deciding that all communication between Mesa and the city attorney is privileged, and (7) deciding that a tape of a meeting and draft copies of the minutes were sufficient to satisfy records requests.  


Issues Presented (Cross-Appeal): Whether (1) on remand, the trial court should limit the penalty period to 1,825 days and group certain requests together; (2) Zinks are entitled to penalties for those documents that were released before they filed their lawsuit or for Mesa’s delay in producing copies of correspondence with Zinks; and (3) the trial court erred in holding that Mesa was required to prepare minutes for a board of appeals meeting. 
12:30 PM

9) 
No.: 28435-2-III  

Case Name: James R. Sweetser, et ux v. Black Commercial Inc., et al 

County: Spokane

Case Summary: SEBCO, Inc. listed its commercial building for sale through Black Commercial, Inc. (Black), which also represented prospective purchasers James and Delores Sweetser.  Sweetsers presented several written purchase offers on form agreements that provided for attorney fees/costs to the prevailing party in any dispute relating to the transaction.  Another purchaser (Copeland) bought the building and resold it to Sweetsers a few months later for $240,000 more than SEBCO’s original listing price.  Sweetsers sued Black and six of its agents for alleged common law negligence, and violations of the Consumer Protection Act (chapter 19.86 RCW) and Criminal Profiteering Act (chapter 9A.82 RCW).  Sweetsers claimed Black abused its broker’s position by steering the sale to a competing buyer who profited from the resale.  The parties agreed eleven days were needed for trial; the court allotted eight.  The court denied Sweetsers’ motion to reopen its case with additional consumer protection evidence after Black rested.  The jury found three defendants breached statutory duties and professional standards of care but Sweetsers suffered no damage.  Two months after trial, Sweetsers alleged that juror declarations showed juror misconduct produced a compromise verdict. The court ruled the declarations were untimely and inhered in the verdict.  Black appeals the court’s denial of its request for contractual attorney fees/costs.  Sweetsers cross-appeal from the judgment.  


Issue Presented (Appeal): Whether the court erred in denying Black’s request for contractual attorney fees and costs.    

Issues Presented (Cross-Appeal): Whether the court erred (1) in rejecting Sweetsers’ juror misconduct claim, (2) by instructing the jury that SEBCO and Copeland had mutually assented to a purchase and sale agreement on a date certain, and that a SEBCO tenant could orally waive a right of first refusal to purchase the building, and (3) whether the court abused its discretion by limiting trial to eight days and by denying Sweetsers’ motion to reopen its case to admit evidence of their consumer protection claim.  
